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THE QUESTION PRESENTED 


The question presented is whether the District Court 
erred in directing a verdict for defendant when the evi¬ 
dence showed that the sidewalk on which plaintiff fell is 
free of defects, that approximately half of the said side¬ 
walk had been cleared of snow from earlier snowfalls and 
that snow was falling at the time of plaintiff’s accident. 
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COUNTER-STATEMENT OF THE CASE 

This is a suit for damages for personal injuries sustained 
by appellant, hereinafter referred to as plaintiff, in con¬ 
sequence of alleged negligence of appellee, the District of 
Columbia, hereinafter referred to as defendant, in failing 
to exercise'reasonable care to maintain the sidewalk in a 
reasonably safe condition and in failing to comply with the 
snow law. 
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Plaintiff was employed in the Tower Building, located at 
the northwest comer of 14th and K Streets, N. W. The 
sidewalk in front of that building on K Street is twenty to 
twenty-five feet wide (App. 23). That sidewalk is free of 
defects (PL Ex. 3 and 4). 

Snow fell in the District of Columbia on January 21, 22, 
23 and 24, 1948 (PL Ex. 6). The snow was not removed 
from the crosswalk over K Street on the west side of 14th 
Street. Cn the day of the accident the crosswalk was 
covered with snow, slush and ice (App. passim). Tower 
Building personnel cleared the snow away from part of the 
sidewalk in front of that building (App. 19). The snow 
was so deep that there was no place to put it (App. 23). 
About half of the sidewalk was cleared off (App. 24). 
Plaintiff walked over that sidewalk without" accident on 
the two days preceding her accident (App. 15). Except for 
the fact that snow was falling on Febraary 4,1948, the con¬ 
dition of the sidewalk on that day was the same as on the 
two mornings previous to the accident (App. 15). 

On the morning of Febmary 4, 1948, snow again fell in 
the District of Columbia (App. 12). At the time of plain¬ 
tiff’s accident the fresh snow was one or two inches deep 
(App. 18). 

On her way to work on the morning of Febraary 4, 1948, 
plaintiff crossed over the crosswalk of K Street on the west 
side of 14th Street and on reaching the sidewalk at the 
northwest comer slipped and fell (App. 11). Plaintiff could 
not say whether her feet were on the street or on the side¬ 
walk at the time she fell (App. 11). Plaintiff’s witness, 
June S. Thompson, testified in her deposition that she saw 
plaintiff stepping onto the sidewalk and that plaintiff fell 
after stepping onto the sidewalk (App. 33). 

The case came on for Jury trial in the District Court be¬ 
fore Judge Bailey. At the conclusion of plaintiff’s case, 
Judge Bailey directed a verdict for defendant. There¬ 
after plaintiff’s motion for new trial was denied. This ap¬ 
peal followed. 
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STATUTES involved 

“ § 7-801. It shall be the duty of every person, partner¬ 
ship, corporation, joint-stock company, or syndicate in 
charge or control of any building or lot of land within the 
fire limits of the District of Columbia, fronting or abutting 
on a paved sidewalk, whether as owner, tenant, occupant, 
lessee, or otherwise, within the first eight hours, of daylight 
after the ceasing to fall of any snow or sleet, to remove and 
clear away, or cause to be removed and cleared away, such 
snow or sleet from so much of said sidewalk as is in front 
of or abucs on said building or lot of land. (Sept. 16,1922, 
42 Stat. 845, ch. 318, § 1.) - • - 

“ § 7-802. It shall be the duty of the Commissioners of 
the District of Columbia within the first eight hours of 
daylight after the ceasing to fall of any snow.or sleet, or 
after the accumulation of ice on the paved sidewalks within 
the fire limits of the District of Columbia, in front of or 
adjacent to all public buildings, public squares, reserva¬ 
tions, and open spaces in the said District owned or held by 
lease by said District, to cause sudi snow, sleet, and ice to 
Jr be removed; and also to cause the same to be removed from 
all crosswalks of improved streets and places of intersec¬ 
tion of alleys with paved sidewalks, and also from all jMived 
sidewalks or crosswalks used as public thoroughfares^ 
through all public squares, reservations,, or open spaces 
within the fire limits of said District owned or held bv 

m 

lease by the District of Columbia; but in the event of in¬ 
ability to remove such accumulation of snow, sleet, and ice 
without injury to the sidewalk, by reason of the harden¬ 
ing thereof, it shall be their duty, within the first eight 
hours of daylight after the hardening thereof, to make 
reasonably safe for travel, or cause to be made reasonably 
safe for travel, by the sprinkling of sand or ashes thereon, 
such paved sidewalks, crosswalks, and places of intersec¬ 
tion of alleys with paved sidewalks, and shall, as soon 
thereafter as the wheather shall permit, thoroughly clean. 
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or cause to be thoroughly cleaned, said sidewalks, cross¬ 
walks, and places of intersection of alleys with paved side¬ 
walks. (Sept. 16,1922, 42 Stat. 845, ch. 318, § 2.) 

§ 7-803. It shall be the duty of the Director of Na¬ 
tional Park Service within the first eight hours of daylight 
after the ceasing to fall of any snow or sleet, or after the 
accumulation of ice upon the paved sidewalks within the 
fire limits of the District of Columbia, to remove or cause to 
be removed from such sidewalks as are in front of or ad¬ 
jacent to all buidlings owned or leased by the United States, 
except the Capital buildings and grounds and the Congres¬ 
sional Library building, and from all paved sidewalks or 
crosswalks used as public thoroughfares in front of, around, 
or through all public squares, reservations, or open spaces 
within the fire limits of the District of Columbia, owned or 
leased by the United States, such snow, sleet, and ice; but 
in the event of inability to remove such accumulation of 
snow, sleet, and ice, by reason of the hardening thereof, 
without injury to the sidewalk, it shall be his duty, within 
the first eight hours of daylight after the hardening of such 
snow, sleet, and ice, to make reasonably safe for. travel, or 
cause to be made reasonably safe for travel, by the sprink¬ 
ling of sand or ashes thereon, such paved sidewalks and 
crosswalks, and shall, as soon thereafter as the weather 
shall permit, thoroughly clean said sidewalks and cross¬ 
walks. (Sept. 16, 1922, 42 Stat 845, ch. 318, § 3.) 

“ § 7-805. In the event of the failure of any person, 
partnership, corporation, joint-stock company, or syndicate 
to remove or cause to be removed such snow or ice from the 
said sidewalks, or to make the same reasonably safe for 
travel, or cause the same to be made reasonably safe for 
travel, as hereinbefore provided, it shall be the duty of the 
Commissioners of the District of Columbia, as soon as prac¬ 
ticable after the expiration of the time herein provided for 
the removal thereof, or for the making of the said sidewalks 
reasonably safe for travel, to cause the snow and ice in 
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front of such building or lot of land to be removed or to 
cause the same to be made reasonably safe, as hereinbefore 
directed to be done by such person, partnership, corpora¬ 
tion, joint-stock company, or syndicate in charge or control 
of such building or lot of land, and the amount of the ex¬ 
pense of such removal or such work of making the said 
sidewalks reasonably safe for travel, shall in each instance 
be ascertained and certified by the said commissioners to 
the corporation counsel of the District of Columbia. (Sept. 
16, 1922, 42 Stat. 846, ch. 318, § 5.) 

SUMMARY OF ARGUMENT 

The law is well settled that the District of Columbia is not 
liable in damages to a pedestrian injured as a remit of mere dip- 
periness of a sidewalk due to the presence of naturally accumu¬ 
lated snow or ice whdi no defect exists in die adewalk. 

The purpose of the snow law is to sedire the cooperation of 
persons in charge of privately owned pr operty'and of the United 
States with District of Odumlua personnel in removing snow 
from the ddewalks of the District ot Columbia. The' intent of 
Congress in enacting the snow law was not to create a new or 
difierent baas of municipal liability to pedestrians. 

The a^on of the persons in charge of the Tower Building in 
clearing snow from approximately half of the sidewalk on which 
plaintifE fell relieved the District of Columbia of any obligation 
to perform any a£t respecting the sidewalk cm which plaintifE 
fell 


ARGUMENT 

« • • • 

PlaintifE sustained personal injuries as a result of slip¬ 
ping and falling to the sidewalk. The facts of her case do 
not entitle her to recover under established principles of 
law. The essential facts are as follows: 

Snow fell in the District of Columbia on January 21, 22, 
23 and 24,1948 (PI. Ex. 6). The snow which fell on Jann- 
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ary 24th was so deep that there was no place to put it (App. 
23). On the first morning of the heavy snowfall the per¬ 
sons in charge of the Tower Building cleared the snow away 
from about half of the sidewalk, which is twenty to twenty- 
five feet wide, in front of that building (App. 24). The 
snow was not cleared away from the crosswalk across K 
Street on the west side of 14th Street (App. passim-). 
Snow was again falling when plaintiff left home on the 
morning of the accident and at the time of the accident the 
fresh snow was one or two inches deep (App. 18). After 
crossing over the crosswalk and stepping onto the sidewalk 
in front of the Tower Building plaintiff slipped and fell to 
the sidewalk (App. 33). The sidewalk in front of the Tower 
Building is free of defects (PL Ex. 3 and 4). 

In District of Columbia v. Woodbury, 136 U. S. 450, 462, 
34 L. Ed. 472, 477 the Supreme Court of the United States 
defined the liability of the District of Columbia to a pedes¬ 
trian who sustains injury by reason of a dangerous condi¬ 
tion of any kind on its streets, as follows: 

“The district government, as a ipunicipal cor¬ 
poration, is charged with the duty of supervising 
the streets of Washington, and keeping them in a 
condition fit for convenient use and safe against . 
accident to travelers using them. But it is not 
under an absolute obligation to respond for every 
accident a man may suffer in its streets. It is 
simply bound to practice due care and diligence in 
the exercise of its powers and in the application of 
its resources towards the objects named. If due 
care is once exercised, and, notwithstanding, an 
accident occurs and somebody is injured, it is the 
misfortune of the victim and not the fault of the 
authorities. If its duty has been fully peirformed 
in regard to any particular street and that stjreet 
has been put in good condition, safe against all ac¬ 
cidents that could be foreseen and provided for, 
and afterwards, by some casualty, it falls into 
dilapidation and becomes dangerous, as, for in- 
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stance, by the caving in of a sewer, and then an ac¬ 
cident happens, the rule is that the district govern¬ 
ment is not responsible for the injury that results, 
unless it had timely notice of the dangerous condi¬ 
tion of the street, so that it could be put in repair 
and the danger obviated. • • * 

Those principles apply as well to dangerous conditions re¬ 
sulting from.the accumulation of snow on the sidewalk as 
from any other cause. In Clark v. District of Columbia, 3 
Mackey (15 D. C.) 79,88, the Supreme Court of the District 
of Columbia held: 

There is no evidence that the condition of this 
particular street was any worse than that of any 
other of the hundreds of streets in the city. Now, 
it certainly cannot be maintained that the District 
authorities are called upon to keep all these streets 
clear of the millions of tons of snow falling upon 
them during the winter. Such an underta^g 
would be incapable of performance, and is simply 
impossible. It never has been done, and never can 
be done. The nx>st that can be said is, that the Dis- 
strict is to be held to liability when, on notice of the 
dangerous condition of any particular place, it 
neglects to remedy it. It is not contended that 
there was any actual notice given the authorities in 
this instance, but it is claimed that the known fact 
of the state of the weather, and of its having 
snowed so continuously, is to be construed as no¬ 
tice. Well, that would apply to every street and 
crossing of the city, and would affect the plaintiff 
as much as the defendant. • • • ” 

In District of Columbia v. Frazer, 21 App. D. C. 154,159, 
this Court approved a charge to the jury that 

“ • • • a mere slippery condition of the sidewalk, 
which might happen from frost or from the freez¬ 
ing of rain or melted snow, would not constitute an 
actionable obstruction; • * 


The principles stated in the foregoing cases Have been 
adopted generally: 

“ It is generally held that a mnnicipality or other 
public authority is not liable for injuries resulting 
from the general slipperiness of its streets and 
sidewalks due to the presence of ice and snow 
which have accumulated as a reult of natural 
causes^ provided the street or walk is prop¬ 
erly constructed, and no other defect is shown.” 

25 Am. Jur. 799, 800. 

Exhaustive annotations supporting these principles are 
found in 13 Al. L. B. 17 and 80 Al. L. B. 1151. 

The record in the case contains no evidence of any dan¬ 
gerous condition on the sidewalk of which the District had 
or should have taken notice. In that respect this case is 
identical with Clark v. District of Columbia, supra. 

Examination of the snow law shows that it was not in¬ 
tended to, and does not, provide relief to persons injured 
undef circumstances whidi would not entitle them to relief 
under established principles of law. 

The snow law presently in force in the District of Colum¬ 
bia is the Act approved September 16, 1922 (42 Stat. 845), 
Sec. 7-801, et seq., D. C. Code, 1940. In the “Compiler’s 
Note” to Sec. 7-801 of the Code he states: 

“For prior laws on removal of snow and ice from 
sidewalk see Mar. 2, 1895, 28 Stat. 809, ch. 178; 

' Mar. 2,1897, 29 Stat. 608, ch. 361, Feb. 10,1904, 33 
Stat 12, ch. 156.” . ... 

The Act of March 2, 1895, was apparently superseded by 
the Act of March 2, 1897. That latter act was held by this 
Court to be invalid in Holtzman v. United States, 14 App. 
D. C. 454. The Act approved February 10, 1904, was held 
by this Court to be invalid in McGuire v. District of Colum¬ 
bia, 24 App. D. C. 22. In that case this Court held: 
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‘‘This is the third of a series of similar enact¬ 
ments passed within the last ten years, for, prev¬ 
ious to the act of March 2, 1897, there was one ap¬ 
proved on March 2, 1895 (28 Stat. at L. 809, chap. 

178) the first four sections of which did not differ 
much from the four sections that compose.the act 
of 1897, and the fifth section of which manifested 
the laudable purpose of the government of the 
United States to co-operate in the work, by pro¬ 
viding that the commissioners of public buildings 
and grounds should cause the snow and ice to be 
removed from the sidewalks of the city adjoining 
the public squares and the property of the United 
States, a provision absolutely essential to the suc¬ 
cessful operation of any such law, and which is 
presumed to be yet in force, although the remainder 
of that statu t^e may have been superseded by the 
subsequent enactments. 

“The purpose of this legislation is in the highest 
degree humane and beneficent,—that of saving life 
and limb from untoward accident resulting‘from 
slippery sidewalks; and the co-operation of in¬ 
dividual citizens is sought on the ground of con¬ 
venience and of the great emergency of the case. 

On this aspect of the matter every intendment 
should be indulged in favor of the validity of such 
legislation.’’ 

It is clear that in enacting the current snow law Congress 
had in mind the same purpose. 

The snow law did not substitute for the principles stated 
in the Woodhury case and consistently applied by thi.s 
Court, a new rule of municipal liability, to be applied only 
in cases arising out of accumulations of snow and ice on the 
streets and sidewalks. Nowhere in the snow law did Con¬ 
gress “ • * • recognize the duty of the municipal authorities 
to keep the streets safe for pedestrians * * * ”, as con¬ 
tended by plaintiff on Page 11 of her brief. The snow law 
did not convert the District into an insurer against acci¬ 
dents upon the sidewalks. District of Columbia v. Boswell^ 
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6 App. D. C. 402,418. The standard of “reasonable safety” . 
is required by the snow law. Sec. 7-802, D. C. Code, supra. 
If the person in charge of private property fronting on a 
sidewalk declines to follow the “statutory admonition” 
{Radinsky v. EUis, et al., 83 Ap^p. D. C. 172, 167 F. 2d 745) 
the District authorities are not required by the snow law 
instantly to function, but “as soon as practicable after the 
expiration” of the eight hours of daylight after the ceasing 
to fall of the snow which are allowed the person in charge of 
the private property. Sec. 7-805, D. C. Code, 1940, supra. 
Certainly the District would be proceeding “as soon as 
practicable” if it “practice(d) due care and diligence in 
the exercise of its powers and in the application of its re¬ 
sources towards the objects named”, as specified in the 
Woodbury case. 

Plaintiff ^s argument throughout her brief is directed to 
conditions in the crosswalk- But plaintiff’s witness placed 
plaintiff on the sidewalk before she fell (App. 33). Since 
plaintiff necessarily crossed over the crosswalk in order to 
reach the sidewalk, conditions in the crosswalk were not the 
proximate cause of the accident. 

If, as plaintiff contends in her brief (p. 13), “ • • * ice 
and slush had been pushed up in a heap at the gutter prob¬ 
ably by cars rounding the comer, so that it came up over the 
curb and sidewalk • • • the snow law has no application. 
Slush or ice deposited on the sidewalk, other than by the 
forces of nature, whether by vehicles or otherwise, is foreign 
matter which constitutes an obstmction. Municipal liability 
for such obstmctions is conditioned upon notice, whether 
the obstmction consist of ice cast by vehicles on the side¬ 
walk or a banana peel “thrown upon the sidewalk by some 
reckless or heedless person.” 0*Dwyer v. Northern Market 
Companyy 24 App. D. C. 81, 88. 

Finally, with regard to the sidewalk on which plaintiff 
fell, the persons in charge of the Tower Building fully com¬ 
plied with the snow law. 
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The first morning of the heavy snow, the persons in 
charge of the Tower Building cleared snow from approxi¬ 
mately half of the sidewalk in front of that building (App. 
24). Under similar circumstances, this Court, in Hecht v. 
Uohensee, 65 App. D. C. 328, gave express approval to the 
clearing olf of only a portion of a sidewalk. There this 
Court held: 

‘‘In the instant case there had been a very heavy 
snowfall three or four days before the accident, 
followed by freezing and thawing weather. The 
sidewalk adjacent to the defendant's building on 
F Street was 20 feet wide. Obviously it would 
have been impractical for defendant to attempt to 
clear more than a portion of the walk, and that is 
what was done, presumably immediately following 
the snowfalL Something had to be done with the 
snow that was shoveled off. It could not have been 
thrown in the street without impeding traffic, but 
was deposited where it could do the least harm; 
namely, towards the curb.” 

Plaintiff safely traveled over the sidewalk, only a 
part of which had been cleared of snow, on the two days 
immediately preceding her accident. She testified that, 
except for the snow which was falling when she fell, condi¬ 
tions were the same on those two days as on the day she 
fell (App. 15). 

The action of the persons in charge of the Tower Build¬ 
ing in thus clearing snow from half of the sidewalk, even 
though they were under no legal obligation to do so (Rad¬ 
insky V. EUis, supra) relieved the District of Columbia 
of any obligation under the snow law with respect to that 
sidewalk. In Radinsky v. Ellis, supra, this Court noted 

“ • • • that § 805 of Title 7 in the District Code 
provides it shall be the duty of the District 
Commissioners to remove snow and ice from paved 


12 


sidewalks when the owners of abutting property 
have failed to do so in response to the statutory ad¬ 
monition, •••»». 

No liability could attach to the District under the snow 
law with respect to the snow which fell on February 4,1948, 
the date of plaintiff’s accident. The “statutory ad¬ 
monition” is that the property owner shall clear the snow 
from the sidewalk in front of his premises • within the 
first eight hours of daylight after the ceasing to fall of any 
snow or sleet • • • »» (Section 7-801, D. C. Code, supra). 
The snowfall which began on February 4th continued until 
5 A. M. on February 5th (PI. Ex. 6). 

CONCLUSION 


It is respectfully submitted that the judgment of the Dis¬ 
trict £pnrt was right and should be affirmed. 
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